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The Codification of Islamic
Juridical Principles (Qawa‘id Fighiyyah):
A Historical Outline

Mpustafs Muhaqgiq Damad
Translated from the Persian by Azarmidukht M. Faridani

A close examination of the system of law in Islam proves that this
system meets all the essential qualifications required to constitute a “Tegal
system.” This can be readily established by tendering an exact definition
of what, strictly speaking, makes up a “legal system” and by studying its
gualities and elements.

There is some difference of opinion among jurists regarding the
definition of a “legal system.” For example, in the following passage it is
defined as:

The structure of any functioning body of law, which reflects the
inner unity and coberence of the juridical norms composing the

body of law which expresses the division of the norms mto com-
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ponents as objectively necessitaicd by the particular features of the

social relations subject to such norms.’
It is also said that,

A legal system exists if and only if it reaches a certain minimum
degree of efficacy.’

Kelsen believes, however, that,

Efficacy depends not only on conformity to law by the general
population but also on the success of the courts and other law-
enforcing agencies in applying sanctions those who violate the

law.’?

Thus, it may be inferred that a body of law contitutes a system when
it has the qualities and elements required to establish a legal systemn,
namely:

1. a body of law;

2. a great number of coherent general norms and principles;

3. a functioning body of law based on those general norms and prin-
ciples;

4. a close and profound relation between the laws and general princi-
ples, as that of the component to the norm, or the general to the particular;

5. comprehensivencss of general principles which enables them to re-
spond to particular needs, events and cascs;

6. the conformity of norms and general principles to rational and hu-
man siandards in a manner which makes it acceptable to the general
public;
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7. juridical guarantee of enforcement in the case of a breach or viola-
tion of the law,

As an objective study would well ascertain, all these elements are
found in the Jslamic legal system. By no means a collection of inconsis-
tent and scattered rules formulated according to the circumstances of
specific individuals or groups, the [slamic legal system represents a coher-
ent and consistent body of law thoroughly based on general norms and
principles, and expressed in laws and legal judgements which generally
reflect the particular application and specific cases of those basic and es-
sential norms,

Students of the methodology of the Islamic legal systern are well
aware that in this system the coherence and constancy of the juridical
standards, from which particular regulations derive, are maintained 10
such a degree that if a jurist, for example, comes 10 believe that in a cer-
tain case he has a civic responsibility, he is autematically obliged to apply
the same opinion to any number of other comparable cases, and a diffcrent
ruling in similar cases, in fact, would reflect a lack of knowledge of ju-
ridical standards.

The above statements clearly demonstrate the significance of juridical
codes and its place in the history of [slamic legal studies. The existence of
a body of gencral norms and principles whereby the jurist can infer the
corollaries and by way of comparing them with particular instances and
cases, form decisions regarding currcnt events, is, in tact, a mark of the
dynamic nature of the Islamic legal system.

It is true that Muslim Jurists, from the very beginning, made some
attempts to introduce the general norms and principles of Islamic law. By
this, however, we do not mean to imply that Islam, in itseif, lacks a SYyS-
tem, and that the principles of Islamic law were wholly formulated by
Muslim jurists. In fact, there are two kinds of principles in islamic law;
one taken entirely from the Qur'an and the Sunnah, e.g. the rule of /4
darar, the rule of yad and the rule of tasl/it. The other category of princi-
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ples are those not mentioned in religious texts, but supported by legal
texts and juridical evidence, such as the principle of “ma yudmanu b1
sahifih, yudmanu bf Lsidih” There is, of course, yet another group of
principles formulated by jurists by adopting a uniform criterion for nu-
merous similar cases. Sometimes classified as “al-ashbah wa al-naza’ir,”
these principles are more commonly used by Sunni jurists.

In the last two groups, the jurist essentially deduces the criterion, ba-
sts, and the main principles of religious law and introduces them. Clearly
this procedure provides a strong argument and positive proof in support of
the fact that Islamic law has all the elements and qualities required to be
classified as a legal system.

More information on the history of codification of juridical principles
in Islam by Muslim Jurists is found in the following concise hibliography
of relevant works compiled in the Sunni, as well the Imami Shi‘i, schools:

1. Hanafi Figh

L. The oldest work in which a collection of juridical norms can be
found is, according to *Ala'i Shafi‘i, al-Suyuti and Ibn Nujaym,* the trea-
lise of Abu Tahir al-Dabbas. A Hanafl jurist of the 4th/10th century, al-
Dabbas has reduced the most important principles of the Hanafi school to
seventeen general principles. Imam Abq al-Hasan al-Karkhi, a contempo-
rary of Abu Tahir, may have adopted some of the material for his
celeberated treatise (sad al-Karkhi, on juridical principles, from the lat-
ter’s work, It scems, therefore, that of the four different Sunni schools, the
Hanafi’s was the first 10 compile works on juridical rules. A list of other
important Hanali compilations on this subject includes the following ti-
tles:

2. Usal al-Karkhi, by ‘Ubayd Allah b, al-Hasan b. al-Dallal also
known as Abn al-Hasan al-Karkhi (260-340/873-951).
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3. 7a’sis al-Nagar £ lkhtilaf al-A Tmma, by ‘Ubayd Allah b. “‘Umar b.
‘Isa Abn Zayd al-Dabusi (d. 430/1038),

4. Al-Ashbah wa al-Naza'ir ff al-Fur?, composed by Zayn ai-Din b.
Ibrahim b. Muhammad, also called Ibn Nujaym (d, 970/1562). Of about
Iwenty-six commentaries and glosses on this work one of great reputation
is (hamz ‘uyin al-basa'ir ‘ald mahisin al-Ashbih wa al-nazi'ir by
Ahmad b, Muhammad al-Hamawi (d. 1098/ 1562-3), which has been re-
printed several times.

5. Al-Qawa 7d £ al-Fun', by ‘Ali b. *“Uthman al-Ghazzi al-Dimashgi,
commonly called Sharaf al-Din al-Hanafi (d. 799/1397).

6. Majallar al-Apkam al- ‘Adliyyah, compiled during the time of
Sulian ‘Abd al-*Aziz Khan, by a committee of distinguished Ottoman
scholars. Since the publication of the work by the Ottoman government in
1292/1875 several commentaries have been written on it.

7. Al-Fard'id al-BBhiyysh £ al-Qawd ‘id wa al-Fawa'id al-Figiyyah,
by Mahmnd b, Muhammad b, Nasib b. Husayn, alsc known as Ibn
Hamzah al-Husayni (1239-1305/1829-1 887).

8. lashrif al-Qawa id af-Kulliyyahby ‘Abd al-Sattar b, ‘Abd Allah
al-Quraymi al-Qustantini (d. 1304/1866),

9. Al-‘Uquod al-Hisan § Cawid 1d Madhhab al-Nuy ‘mén, by Ahmad b.
Muhammad al-Hamawi (1098/1562), in verse with a commentary by the
author entitled Fard id al-Durr wa al-Majan Sharh al-Ugad al-Hisan,

10. Khatimah Majam; al-Haqdyiq wa al-Qawg'id wa Jawami* al-
Dawd’iq wa al-Fawg Id, by Muhammad b, Muhammad b, Mustafa al-
Khadimi, known as Aba Sa‘id al-Khadimi (d. 1176/1762).

1. Qawa‘id al.Figh, by Shaykh *‘Amim al-Thsan of Bangaladesh, firs
published in the same country.
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12. Majmitat al-Qawd id, by lbrahim b. Muhammad al-Qaysari al-
Hanafi, called Kazi Buyakzadeh (d. 1252/1836).

13. Sharh al-Qawa‘id al-Fighiyya, by ahmad al-Zarqa’ al-Halabi
(1285-1352/1368-1938).

Unpublished Manuscripts:

1- “Talgih al-‘Uqal fi Furig al-Mangqol,” by Sase al Shari‘ah the
First, Ahmad b. ‘Ubaydallah Mahbubi al-Hanafi, of which a number of
copies are found in the ‘Arif Hikmah Library of Madinah,’

2- “Sharh al-Jami* al-Kabir,” by ‘Isa Ayynbi (576-624/1180-1227).%

3- “‘Ma‘rifat al-Ashbah wa al-Naza’ir,” by an anonymous author, A

gilded copy of this manuscript with glosses by ‘Umar al-Rida is available
at the ‘Arif Hikmah Library of Madinah.’

2. Maliki Figh

1- Al-Furgg, by Abn al-‘Abbas b. Abi al-‘Ala’ Idris b. ‘Abd al-
Rahman, commonly canned Qarafi (d. 684/1250).

2- Idah al-Maséalik ild Qawa ‘d al-imim Mélik, by Ahmad b. Yahya b.
Muhammad al-Tilimsani al-Wansharisi (834-914/1430-1508}).

3. Al-Muwiafigat fi Usal al-Figh, compiled by Ibrahim b. Mfsa b.
Muhsammad al-Lakhmi, Known as Abi Ishaq al-Shatibi (s. 790/1388),

4- Cawd'id al-Abkam al-Shar‘ivyah, by Mihammad b. Ahmad al-
Maliki.
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5- Al-Majmt‘ wa al-Furdg, by *Abd al-Wahhab b. Ahmad b, ‘Abd al-

Wahhab b. Jalabah al-Baghdadi (d. 476/1083), MS. 3822, Qarwiyyin Li-
brary, Fez (Morocco).

6-  Al-Kulliyat al-Fighiyyah ‘als Madhbab al-Malikiyyah, by
Muhammad b. ‘Ali b. Ghadi al-Makanasi (841-919/1437-1513), a critical
edition of which has been published by the Shari‘sh and Usal al-Din
Faculty of the Zaytaniyyah University in tunis.

7- ‘Amal Man Tabba {i Man Habba, by Muhammad b. Muhammad
al-Maqqari (d. 758/1357). The second volume of this work is being edited
at Riyad University.

Manuscripts:

1. “Al-Qawa‘id,” by Muhammad b. Muhammad al-Masagqari (d.
T58/1357).

2- “Al-Qawa‘id,” by Qadi ‘Ayad b. Masa b. ‘Iyad b. ‘Umar al-
Yahsabi of morocco (476-544/1083-1 149), microfilm 6018 at Muhammad
b. Sa‘ad Islamic University Library.

3- “Al-Mudhhab fi Dabt Qqawa‘id al-Mmadhhab,” by Abn ‘Abd
Allah Muhammad b, *Azim (d. 889/1484), MS. 14891, National Library
of Tunis.

4- “Al-Yawaqit al-Thaminah fi Naza'ir ‘Alam al-Madinah,” by Abu
al-Ilasan ‘Ali b, “‘Abd al-Wahid b. Muhammad al-Ansari al-Sijilmasi (d.
1057/1647), MS. 14708, National Library of Tunis.

5- "Qawa‘id al-Imam al-Malik,” by Muhammad b. Muhammad al-
Sajini, Ms. 1723, Ribat University.
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6- “Al-Naza'ir al-Fighiyyah,” by Ibn ‘Abdan Muhammad al-Miknasi,
Ms. 14862, National Library of Tunis.

7- “Al-Naza'ir al-Ffighiyyah,” by Fasi Abn ‘Imrin. MSs. 1694, Na-
tional Library of Tunis,

3. Shafi‘i Figh

|- Qawa'id al-afkam i Masalih al-Aanim, by ‘lzz al-Din ‘Abd al-
‘Aziz b. ‘Abd al-Salam al-Sulami {577-660/1 181-1262)

2- Al-Ashbah wa al-Nazi'ir, by Muhammad b. ‘Umar b. al-Makki,
Known as Ibn Wakil al-Misti al-Shafi‘i (665-716/1266-1316)

3- Al-Majma‘ al-Mudhhab £ Qawd'id al-Madhhab (Qawid'id al-
‘Al&’D, by Khalil b. Kaykaldi, known as al-‘Ala’i al-Shafi‘i (694-
761/1295-1360).

4- Al-Ashbih wa al-Nagzi ¥r, by ‘Abd al-Wahhab b. *Abd al-Kafi b.
‘Ali b. Tammam al- Subki, Known as Taj al-Din Ibn al-Subki (727-
771/1328-1369),

5- Al-Manthar 8 tartib al Qawa'd al-Fighiyyah (al-Qawd'id i al-
Fura?), by Muhammad b. Bahadur b. ‘Abd Allah Badr al-Din Muhammad
al-Zarkashi al-Mist (745-794/1 344-1392).

6- Al-Ashbah wa al-Naz#'ir, by Hasan b. Abi Bakr b. Muhammad al-
Asyati, commonly known as jalal al-Din al-Suyuti al-Shafi‘1 (849-
011/1445-1505).

Manuscripts:
1- “Al-Furtq,” by al-Jurjani, MS. 915, Dar al-Kutub al-Misriyyah.
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nast, ; 2- “Al-Furdgq,” by Al-juwayni, MS. 277, Sulaymaniyyah Library.
i
| 3. “Nuzhat al-Nawazir,” by jamal al-Din Aba Muhammad ‘Abd al- ’5
Na- Rahim al-Umawi al-Isnawi, Born in 704/1304 A copy of this work (Ms.
277) is found at Dar al-Kutub al-Misrnyyah. ;'
. 3
f il
A al. 4. Hanbali Figh ]
1. Al-Qawa'id al-Naréniyyat al-Fighiyyah, by Taqi al-Din Aba al- !
‘ Abbas Ahmad b. ‘Abd al-Halim b. Taymiyyah al-Harrani (661-728/1263-
‘akki, .
1328). i
2- Tagrir al-Qawa‘id wa Tahrir al-Fawd’id (or Al-Qawi‘id), by ‘Abd
d al- al-Rahman b. Shihab b, Ahmad b. Abi Ahmad, known as Ibn Rajab al- |
(694- _ Hanbali (d. 795/1392).
3. Al-Qswa'id al-Kulliyyah wa al-Dawabit al-Fiqhiyyah, by Yusuf b.
ifi b, Hasan b. Ahmad b. ‘Abd al-Hadi, known as Ibn al-Mibrad al-Salihi {840-
(727- 909/1436-1503).
4. Bada'i* al-Fawd’id, by Shams al-Din Mubhammad b. Abi Bakr,
3 commonly known as Ibn Qayyim al-Jawziyyah (d. 751/1350).
f al
imad
S- Qawa‘id Majallat al-Ahkim al-Shar'iyyah ‘ali Madhhab al-Imam
Almad b. Hanbsl, by Qadi Ahmad b. *Abd Allah al-Qari al-Hanafi (1309- A
1359/1891-1940).
840. i‘ i

Manuscripts:

1- “Al-Furng,” compiled by Abl ‘Abd Allah al- Samiri, of which a

copy exists at the Tbn Sa‘nd Islamic University Library. Parts of this

manuscript have been edited and published by the Shari‘at University of b

1. nyad H




98 LIKMAT

2- “Al-Qawa‘id al-Fighiyyah,” ascribed 10 Ahmad b. Hasan b. ‘Abd
Allah, known as Ibn Qadi al-Jabal (693-771/1294-1369), Ms. 1924, Thn
Sa‘nd Islamic University.

5. Imamuyyah Figh

In so far as Sunni Jurists, especially the early ones, were willing 1o
use particular methods of reasoning such as giyas and Jstihsdn to infer le-
gal precepts, it must be acknowledged that without any doubt they have
made a greater effort 1o systemize the principles of Islamic jurisprudence.
Nevertheless, it appears, that many of the general principles mentioned in
Sunni sources, are found, in an identical form, in the traditions transmitted
from the Imams of Imami Shi'is, some of which are narrated from the
Holy Prophet (5) himself and some others drawn from the direct teachings
of the Imams. If these teachings are taken into account, then it can be
stated, with certainty, that compared with Sunni figh, Imamiyyah figh is
not only not later in this respect but that, in fact, it played a pioneering
role. For, as is revealed by extant riwayahs, the method of instruction used
by Shi‘i Imams, as a rule, comprised of elucidating general rules and
principles. Thus by following the special methodology in which they were
trained and by refraining from applying any kind of analogical reasoning
(qivas) prior to attaining the real criterion and the main cause of the ruling
through explicit legal text or direct legal reference, their disciples werc
able to draw the corollaries and infer the necessary ramifications of a rule.
In this relation we have, for instance, the following dictum from al-Imam
al-Rida (peace be upon him): “We shall deliver the general principles and
rules, and from these, you must deduce the corollaries and particular legal
precepts for each case”? The history of Shi‘i figh bears witness to the fact
that the dynamic quality of Shi‘i ijtihad is essentially inspired by these

insiructions.

Among numerous works on figh, for instance, are those compiled by
Shaykh Tasi (385-460/995-1068).
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ﬁ
In additions 1o the above, since the 7th/13th century, Imami Shi‘is
have made relatively important attempts to compile books on Islamic ju-
ridical principles, a concise list of which includes the following titles:

A.Al-Ashbih wa al-naza’ir:

Najib al-Din Yahya b. Sa‘id al-Hilli, otherwise known as Ibn Sa‘id
(601-698/1204-1298) composed a most valuable and useful work entitled
Nuzhat al-Nigir fi al-Jam* Bayn al-Ashbah wa al-Naza 'ir. By “al-ashbah
wa al-naza’ir” the author means that group of cases pertaining 0 various
abwib of figh which can be brought a single heading due to the similari-
tics between them. This type of classification is used in other disciplines,
and in literature, for example, al-Suytil’s work on nahw is also entitled
Al-Ashbah wa al-Naza'ir.

'The presents stats of arts leading to the compilation of this article in-
dicates, though perhaps only tentatively, that Shaykh Najib al-Din was the
first to compile such a work in the history of Islamic law, for as noted
carlier the oldest extant work entitled al-Ashbah wa al-Naza’ir was
authored by Tbn Wakil al-Shafi‘i (655-716/1257-316).

Najib al-Din’s valuable treatise is written in a fluent and eloguent
style free of abscurity and complexities; it is neither excessively detailed
nor too concise. The treatise deals with all the abwab of figh, from taharah
to diyat. Though brief on some subjects, the author fully substantiates
each case, discusses the supporting or dissenting opinions of different ju-
rists, giving his own judgment in cach case. For this, Najib al-Din mostly
refers to the riwayahs of Man 13 Yahduruhu al-Faqily and Al- 1ahdhib,
giving greater weight to the views of the authors of these works than 1o
that of other jurists.

Shaykh Najib al-Din is said to have been a pious and devote man and,
the most celebrated scholar of his time, and master of many arts including
literature, law, jurisprudence, and fadrth, of which he was a hifiz, He was
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also the teacher of ‘Allamah al-Hilli,” Based on a note on the cover of a
manuscript of the work in his possession of his dated, the author of al-
Riyad has cast some doubt on Yahy2 b, Sa‘id’s authorship of the treatise,
dating it 674/1275 and claiming that it was composed by Muhadhdhab al-
Din al-Hilli. Later scholars, however, see no reason for doubting its as-
cription to Yahya b. Sa‘id, for which there is sufficient evidence.'®

Yahya b. Sa‘id has compiled a number of other important works
among which is the esteemed A/-Jami* Ii al-Shardyr® published in Qum.
The Nuzhat al-Nazir consists of 78 chapters, and in each, cases with
similar legal rulings are classified together.

If al] the “ashbah wa al-naza’ir’> works on figh are also included
among the books on juridical principles (I. €. as Sunni jurists have done),
then, to be sure, this lreatise was written befor Al- Qawa id wa al-Fawd'id
of the Shahid al-Awwal. In our opinion, however, these two works are
profoundly different in their style of writting, and hence, it must be reit-
erated that compilation of works on juridical principles in fact began with
the Shahid al-Awwal.

B. Works on Qawa ‘id al-Figh:

The writing of these works by Imami Shi‘is can be traced to A/f-
Qawd ‘id wa al-Fawi'id of the Shahid al-Awwal. In fact, research in this
field indicates that an increase in the number of works on juridical princi-
ples (gawa‘id al-figh) by Imami jurists, corresponds to a gradual decrcase
among Sunni jurists. It must be noted, however, that even before the
Shahid al-Awwal, discussions of juridical principles are found scattered in
the pages or in the prefaces of books on figh and ushl written by
Imamiyyah jurists, namely Aba al-Makarim b. Zuhrah (511-585/1117-
1189) in Ghunvat al-Nuzi* jlz ‘limay al-Usal wa al-Iurg’, al-Muhaqqiq
al- Hilli (602-676/1205-1277) in the Mu‘tabar, or the Shahid al-Awwal
himself in Dhikrd 2/-Shi‘ah, by in which along with the discussion of
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other subjects mention is made of the legal principles which a2 mujtahid
nceds 1o know. At any rate, the first book which is specifically entitled
“qawa‘id”” and devoted mainly to this subject is A/l-Qawa'id wa al-
Fawa id. Its celebrated author who is well aware of ils unique position in
the Imamiyyah school, praises the work in the following terms is an ijazah
which he wrote for Ibn al-Khazin:

“The Kitab al-Qawa‘id wa al-fawa’id which 1 have compiled, is a
concise work which consists of general rules in wse/ and figh and it is
from these principles that laws (ahkdm al-Shar‘iyyah) are deduced [and]
no one clse among the Imamiyyah has compiled such a book.™

it must be pointed out that in addition to juridical principles, the book
also deals with the principles of jurisprudence as well as literature. On the
whole it treats of about 303 principles (gaw4 7d) and a hundred other notes
and points (faw4 id and tanbihal).

The first lithograph edition of this work was published by Mulla “Ali
Akbar Kirmani in Tehran in 1270/1852. It was later printed with some
glosses by Shaykh Baha’i, commentary by al-Harfoshl and notes by
Sayyid Muhammad ‘Attar Lawiséni in 1308 S. H. /1929, foliowed by a
third and undated edition. Finally, Dr. Sayyid ‘Abd al-Had! Ilakim pre-
pared a fourth critical edition, published in Najaf in 1400/19%80, reprinted
by Maktabah Mufid.

Due 1o its arrangement and distinct style, the Qawa'id of the Shahid
al_Awwal soon attracted the attention of leamed circles among Imamii-
yyah Shi‘ah. Included in the curricula of the centers of learning, it was
recommended to the students and scholars who hoped to attain the degree
of ijtihad. Numerous notes and glosses, as well as, commentarics were
written on it by celebrated scholars and jurists, a few of wich include the
following titles:

1- Hashiyah by Aba al-Qasim al-Faq'ani al-*Amili (d. 850/1466).
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2- Hashiyah by Shaykh Baha' al-Din Muhammad al-‘Amili (953-
t035/1546-1625), published in part with the text in Tehran in 1308/1929.

3- Hashiyah by Mirza Qadi b. Kashif al-Din Muhammad Yazdi (was
alive in 1056/1646).

4- Sharh by Shaykh Muhammad b. ‘Ali b. Ahmad al-Harfushi (d.
1059/1649), entitled al-Qald’id al-Saniyvah ‘ali  al-Qawaid al-
Shahidfyyah, published in part with the text in Tehran in 1308/1929.

5- Hasfiyalh by ‘Ali b. ‘Abd Allah Shashtari [sfahani.

6- Sharfi by Mirza Abi Turab, Known as Mirzi Aqa Qazwini Ha’iri
(died aficr 1292/1875, probably in 1300/1882), a pupil of the author of
jawahir al-kalam.

7- Hishiyah by Mirza Muhammad b. Sulayman Tunikabuni (1230-
13(12/1815-1884), author of Qisas a/-‘U7lama’ The manuscript of this
work has not been published.

8- Hashiyah by Mowla Muhammad b. Muhammad Bagir Najafi
Iyrawani, otherwise known as Fadil Irawani (d. 1306/1888).

9- Sharfy by Sayyid Isma‘il b. Najafi IJusayn! Tabrizi Marandi (d.
1318/2900), the original text of this work is found in Ayatullah Mar‘ashi
library in Qum of which I have a facsimile in my personal library.

10- Sharh by Sayyid Mahdl Mazandarani entitled AMasabih al-Zalam
8 Sharh Qawa ‘id al-Ahkam, the original text of which, in the commenta-
tor’s handwriting is found in the Mac*ashi Library in Qum.

11- Hashiyah by *Ali b. al-Rida al-Kha'1 (incomplete).
12- Hashiyah by Sayyid b. Mzhmod Ha'iri Tehrani Husayni

Lawasani (1264-1356/1848-1937), known as ‘Assar, published with the
text in Tehran in 1308/1929.
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The Qawa'id of the Shahid al- Awwal has been revised and recast by

several jurists who followed him. A number of these recensions are:

- Nadd al-Qawa‘id al-Fighiyyah ‘ald Madhhab al-Imamiyyah, by
Fadil Migdad b. *Abd Allah al-Suyari al-Hilli (d. 826/1423), an eminent
pupil of al-Shahid al-Awwal. After deleting the redundant parts of the
work, he named it Jamy* af-Fawa'id i Talkhis al-Qawa‘id, Later, adding
only the new “Bab Qismah’” he recast the work according to the fura* of
figh and entitled it Nadd al-Qawa‘id al-Fighiyyah'ald Madhhab al-
Imamiyyah.

2- Tkhtisar Qawd ‘id al-Shahid, by Shaykh Zayn al-Din Ibrzhim b. *Ali
Kafami.

3- Tamhid al-Qawad‘id al-Usaliyyah wa al-‘Arabiyyah Ii Taffi’
Fawa'id al-Apkam al-Shar‘iyyah, by Shaykh Zayn al-Din al-Jaba't al-
*Amilt, also known as al-Shahid al-Thani.

C. Other Works on Qawi‘id al-Fighiyyah:

Since al-Shahid al-Awwal, other celebrated jurists have attempted to
collect and compile works on the juridical principles. As noted above,
some wrote notes and glosses or composed commentaties on the Shahid's
work. Others, however, while drawing on the works of their predecessors,
compiled independent works for the benefit of the juristic circles, namely:

1- Al-Agtab al-Fighivyah ‘ald Madhhab al-Imamiyyah, by Muham-
mad h. ‘Ali b. Thrahim al-Thsa’i, known as [bn Abi Jumhar (d. 901/1495),
recently published by Mar‘ashi Library in Qum.

2- ‘Awa’id al-Ayyam min Muhimmat Adillat al-Ahkam, by Ahmad
b. Muhammad Mahdi b. Abi Dhar al-Naraqi-Kashani {d.1209/1794).

3- ‘Apawin, by Sayyid ‘Abd al-Fattah b. ‘Ali al-Husayni al-Maraghi
(d. about 1274/1857). Completed a year after the ‘Awd’id al-Ayyam, on
the 28th of Ramadan 1246/1830, it includes 93 ‘unwin (entries) of the
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qawa‘id of figh. Al-Maraghi frequently quotes from his mentor without
mentioning his name, but according to the author of Al-Dhari‘ah, he
probably refers to Shaykh “Ali b. Ja‘far Kashif al-Ghita’. Lithograph edi-
tions of it have been published in Tabriz (1274/1875) and Tehran
(1292/1875).

4- Al-Magalid al-Ja*fariyyah, by Muhammad Ja‘far Shariy‘at Madar
Istarabadi (d. 1263/1847). A fine copy of this work is found in the
Mar‘ashi Library in Qum, of which I have a facsimile in my personal li-

brary.

5. AJ.Qawa‘id al-Fighiyyah, by Sayyid Muhammad Mahdi Qazwini
Hilli Najafi (d. 1300/1882}). This work treats of 75 qawa‘id of figh.

6- Al-Qawa‘id al-Fighiyyah (2 vols.), by Shaykh Mahdi b. [lusayn b.
‘Aziz Khalisi Kazimi (d. 1343/1924).

7. Tuhrir al-Majallah, by Shaykh Muhammad Husayn al-Kashif al-
Ghita’ (1294-1373/1877-1953).

8- Al-Qawa‘id Uksiniyyah, by Sayyid Hasan Husayni Qumi Ha’iri, 2
compilation of the lectures of Mirza Shirazi on several gawa‘id of figh.

9. Al-Qaws'id al-Sittah ‘Aashar, by Shaykh Ja‘far Kashif al-Ghita’
al-Najafi. A lithograph edition of this short treatise was published, along
with another work by the same author, al-Hagqg al-Mubin, in Qum in
1306/1889.

10- A/-Qawa‘id al-Shar ‘iyyah, by Shaykh Isma‘il b. *Ali Naqi Tabrizi
(d. 1295/1878).

11- Bulghat al-Fagih, by Sayyid Muhammad Bahr al-"Ulam
Tabataba’i (d. 1326/1908), of which two lithograph and later a letter-sct
edition in four volumes were published in Najaf
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12- Al-Qaws id al-Fighiyyah (7 vols.), by Sayyid Muhammad Hasan
Muosawi Bujnardi. This valuable work includes 70 qawa‘id of figh.

13- Al-Qawa ‘id al-Fightyyah, by Shaykh Muhammad Husayn Yazdi
(d. 1329/1911). Its original copy is found in the Martyr Mutahhari College
{Masjid Sepahsalar).

14- Tashil al-Masalik ila sl-Madarik, by Mulla Habib Allah b. “Alj
Madad b. Ramadén Kashani (d. 1340/1921), with a brife exposition of
500 qawa‘id of figh.

15- Qawa'id sl-Fagih, by Shaykh Muhammad Tagi Ale Fagih
‘Amili, twice published in Lebanon.

16- Al-Qawa'id al-Fighiyyah (4 vols.), by Nasir Makarim Shirazi,

17- Lamahat ‘ali al-Qawd'id al-Fighiyyah £ al-Ahadith  al-
Kazimiyyah, by Sayyid Muhammad Khaminih'i. Compiled for presenta-
tion at the Third World Congress on Imam Rida (may peace be upon him)
(March 1988), it was published in Majmii‘at al-athar al-Mu'tamar al-
‘Alami al-Thalith li al-Imam al-Rida ‘alayh ai-salam (Vol. 1, pp. 169-
258}, this short treatise treats of 23 gawa‘id of figh, drawn from traditions
transmitted from Imam Masa b. Ja‘far (may peace be upon him).

D. Persian Works on the Qawa'id of Figh:

In addition to the works mentioned above, all of which are in Arabic,
the following are some Persian books on the qawa‘id of Imami figh.

- Qawa'ide Figh, by Mirzz Mahmuod Shahibi Khurasani
(1321/1904), published by Tehran University,

2- Qawa'id-e Figh, by Hajj Shaykh ‘Ali Baba Firaz-kuhi, ofien re-
printed, the last time in 1313 H. Sh. /1924.
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3. Qawd'id-e Figh, by Sayyid Muhammad Muosawi Bujnordi, pub-
lished in Tehran in 1371 H. Sh. /1413 H. /1992.

4- Qawid‘id-e Figh, (vol. 1, civil law), by the present writer, First
published in 1361 H. Sh. /1982, it has been reprinted four times and treats
13 gawa‘id of figh.

Conclusion:

1- Islamic law fulfills the necessary criteria required by a legal sys-
tem. This is clearly evidenced by the existence of a systematized body of
general principles from which particular laws can readily be deduced.

2- Though Sunni jurists have a long history of compiling and codify-
ing the gawa‘id of figh, it is worth nothing that most of these qawa‘id are
found as such in the traditions transmitted from the Imams of the Ahl al-

Bayt (‘a).

3- The beginings of the compilation of works on the juridical princi-
ples among Imamiyyah Shi‘ah can be traced to al-Qawa‘id wa al-fawa’id
of the al-Shahid al-Awwal, or even to an earlier work, al-Ashbah wa al-
naza’ir by al-Hilli, However, our study indicates that when such activity
reached its high point among Imami jurists, it declined considerably
among the Sunnis.

NOTES:

1- Great Soviet Encyclopedia, (Moscow 1976) vol. 23, p. 124
2- Raz.J The Concept of Legal System. 2od ed, (Oxford: Clarendon Press, 1980}, p. 93.
3 Tbid, p. 210.

4- Al-Nadawl, ‘Ali Ahmad. Af-Qawa'id al-Fightyyah, p. 99.
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5- Muqaddimah tamhidiyyah li mashrii® mu‘allamah al-qawa‘id al-fighiyyah, The figh
Academy, Jiddah, 1994, p. 6.
6- Ihid.

7- Al-Nadawi, ‘Ali Ahwad. AfQawd'id sl-Fightyysh, p. 434.

- Al-Turr al-*Amili, Muhammad b. Hasan, Wasa'if al-Shi'ah, vol 27, p. 62; Ibn Idris
al-Tlilli, Muhammad b Ahmad, ASSaré'ir, vol. 3, p. 575 and, Majlisi (‘' Allamah),
Muhammad Baqir, Bipar af- Aawar, vol. 2, p. 245,

9- Ardibili, Mubammad b. ‘Ali, Jazr ‘si-Ruwat (rafi' al-ishtibahat), vol. 2, p. 24.

10- Hilli, Najib al-Din Yahya b. Sa‘id, Nuzhet si-Nogr 1} al-Jam* Bayn al-Ashbah wa al-
Naga 'rr, introd, by Sayyid Abhmad Husayni.




